
STATE 0F NEI{I Y0RK

STATE TAX COMMISSION

Matter of
o f

the Petition

L & S Knitt ing Mil ls, Inc.
: AFFIDAVIT 0f UAIIINC

for Redetermination of a Deficiency or Revision :
of a Deteunination or Refund of Corporation Franchise
Tax under Art.icle 9A of the Tax Law
for the Year Endiry 2/28/79. :

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
26th day of July, L984, he served the within notice of Decision by certified
mail upon t & S Ifuit t ing Mil ls, fnc., the petit ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

[ & S Knitt ing Mil ls, Inc.
456 Driggs Ave.
Brooklyn,  NY 11211

and by depoditing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the petit ioner.

Sworn to before me this
26th day of JuIy, 1984.

s ter  oa t
pursuant w sect ion 174



STATE OF NEW YORK

STATE TAX CO}II{ISSION

fn the Matter of the Petition
of

t & S Knitt ing [I i1ls, fnc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law
for the Year Endine 2/28/79.

AFTIDAVIT OF UAIf,I}IG

State of New York l
s s .  :

County of Albany ]

David Farchuck, being duly sworo, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
26th day of July, 1984, he served the within notice of Decision by certified
mail upon Seynour Thaler, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Seymour Thaler
Schwartz and Thaler
855 Avenue of the Arnericas
New York, NY 10001

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
26th d,ay of July, 1984.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 26, 1984

[  & S Kni t t ing Mi l ls ,  Inc.
456 Driggs Ave.
Brooklyn,  NY 11211

Gentlemen:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) L090 of Lhe Tax La!v, a proceeding in court to revieril an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 Months fron the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMI'ilSSION

Petitionerr s Representative
SeSnnour, Thaler
Schwartz and Thaler
855 Avenue of the Amerlcas
New York, NY 10001
Taxing Bureaur s Representative



STAIE OF NEI{ YORK'

STATE TAI( CO}TMISSION

In the Matter of the Petition

of

I & S XOIITTTNG !{ItL$, Il{c.

for Redeteruination of a Deficiency or for
Refund of, Corporation Franchise Tax under
Article 9-A of the Tax Law for the Fiscal Year
Ended February 28, 1979.

DECISION

Petitioner, L & S Knitting Mills, Inc., 436 Driggs Avenue, Brooklyn, l{ew

York 11211, filed a petitioa for redetermination of a deficiency or for refund

of corporation franchise tax under Article 9-A of the Tax f,aw for the fiscal

year ended February 28, 1979 (Fi le No. 31790).

A fornal hearing was held before Arthur Bray, Ilearing 0fficer, at the

offices of the State Tax Connission, Two trlorld Trade Centerr New York, New

Yorkr on September 27, 1983 at 3:45 P.U., with al l  docr:ments to be f i led otr or

before October 27, 1983. Petitioner appeared by Schwartz and Tbaler (Seynour

Thaler, C.P.A.). The Audit Division appeared by John P. Dugan, Esq. (Patricia

Brunbaugh, Esq. , of counsel).

ISSIIE

IChether petitioner properly claimed cartryovers of investment tax credits

on its cotporate franchise tax report for the fiscal year ended February 28,

1979.

FII.TDINGS OT TACT

1. Petitioner filed a New York Corporation Franchise Tax Report for the

fiscal year ended February 28, 1979. 0n this report, petitioner claimed an

investment tax credit arising fron the purchase of knitting nachinery durlag
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1978, of $11143.00. Petit ioner also clained a carryover of unused investnent

tax credits fron a predecessor corporation, Helene Creations, fnc. (ttHeleaeil).

Petitioner computed the amount of the carryover of the unused investnent tax

credit by adding the amount of the unused investment tax iredit fron the fiecal

year ended October 31, 1975 of $576.00, plus carryovers of investment tax

credits from the fiscal years ending 0ctober 3ln 1976 aad 0ctober 31, 1977 of,

respectively, $495.00 and 9427.00, for a total of $f1498.00. Therefore, the

total investment tax credit claimed on the report for the fiscal year ended

tr 'ebruary 28, 1979 was $2,641.00.

2. 0n August. 29, 1980, the Audit Divieion iesued a l{otice of Deficiency

acconpanied by an explanatory Statement of Audit Adjustment to petitioner,

I, & S Knitting Mills, Inc. The Notice asserted a deficiency of tax for the

fiscal year ended February 28, 1979 of $817.00, plus interest of $91.46, fot a

total of $908.46. The Statement of Audit Adjustment explained that the clained

carryovers of the i.nvestnent tax credits for the years ended 0ctober 31, 1975

aad October 31, \976 were disallowed since IIeIene did not submit clains for

investment tax credits in the years of acquisition. However, the Audit Division

peunitted the application of an unused investment t,ax credit of $502.00 from

the fiscal year ended October 31, 1974 and an unused investment tax credit of

$179.00 from the f iscal year ended 0ctober 31, 1977, result iog in an al lowed

investnent tax credit carryforvard of $681.00. Accordingly, petit ioner's

asserted deficiency was couputed as follorrs:

Tax due per franchise tax report
Less: Investment tax credit

Investment tax credit carryforward
Tax due
Tax pai.d per report
Deficiency

$3,373 .00
$1 ,  143.00

581 .00 1 ,8_2+.00
Fi;m

732.00
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The Answer of the Audit Division also asserted that the disallowance

of the claimed investment tax credits was based upon petit ioner's fai lure to

substantiate the date of acquisit ion, cost, useful l i fe and nature and use of

the al legedly el igible equipment.

3. 0n October 31, 1978, Helene merged with petit ioner. Prior to the

merger, Helene was a related corporation which was involved in the sane type of

business as petit ioner, i .e., both He1ene and petit ioner manufactured knitwear.

4. He1ene f i led a U.S. Corporation Income Tax Return for the f iscal year

ended October 31, 1976. The return disclosed that an investnent tax credit was

claimed upon the purchase of assets, during the f iscal year ended 0ctober 31,

L976, at a cost of $24 1732.00. These were the assets upon which the investnent

tax crgdit carryforward for the f iscal year ended October 31, 1976 was claimed.

The depreciation schedule on the return disclosed that during the year 1974,

Helene purchased assets at a cost of $15 1120.00 and that during the f iscal year

ended October  31,  1974,  Helene purchased assets at  a  cost  o f  $251281.00.  The

amount clained by petitioner as an investment tax credit carryforward fron the

fiscal year ended 0ctober 31, 1975 was based upon Helene's purchases of assets

during the years 1973 and 1974.

5. Helene was not in the practice of retaining copies of the New York

State Corporation Tax Reports or documents substantiat ing purchases of assets

during the years i t  acquired the assets in issue.

6. At the hearing, petitioner argued that since the investment tax credit

the assets in issue was permitted by the Internal Revenue Service, it should

permitted by New York State.

7. After the hearing, petiti.oner submitted an affidavit from an individual

who was an off icer of Helene from i ts incept ion in 1971 to i ts dissolut ion.

on

be
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Tbe affidavit stated that the datee of acquisition, cost and useful life of the

equiprnent were as reported on the federal returns during the period. It also

st'ated that the equipnent had been purchased for use by Helene in the product,ion

of knitwear and consisted of knitting nachines and attachnents thereto. Peti-

tioner also submitted an affidavit from the certified public accountant who was

a partner in the firm that prepared lle1eners returns. f,he affiant stated ia

this af,f idavit that ".. . to the best of his knowledge aad belief, a1l of the

incone tax returns for llelene Creations, fnc. were filed with investnent tax

credit schedules where such schedules were called for."

c0l{clusro}Is or LAI,i

A. That the federal tax return for the fiscal year ended 0ctober 31,

L976, in conjunction with the affidavit fron Heleners former officer are not

sufficient to substantiate that the purcbases upon which the investnent tax

credit carryforwards were claimed were of gualified property $ithin the neaniag

of Tax taw $210(12)(b) and 20 NyCnR 5-2.2. Accordingly, petitioner has failed

to sustain its burden of proof establishing that the investnent tax credit

carryfomards were crained upon qualified property [Tax Law 51089(e)].

B. That in view of Conclusion of Law frA'r, it is unnecessary to discuss

whether clains for investment tax credit (form cT-46) were filed.

C. That the petition of L & S Knitting Mil1s, Inc. is denied.

Albany, Nev York STAIE TAX COUMISSION

JUL 2 6 1994


